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AGREEMENT FOR THE POSITIVE LOCATION OF UNDERGROUND UTILITIES

Date Auqust 17, 2004

PARTIES:

1. State of California, acting by and through the Department of Transportation ("Department”). "Department” includes the
Department, its officers, agents, employees and contractors.

2. County of Inyo — ("Owner"). "Owner" includes the Owner, its officers, agents,
employees and contractors.

RECITALS:

A. Owner owns, opcrates or maintains underground utility facilities in the State of Californja.

B. In order to facilitate the planning, design and construction of Department's projects and to ensure the safcly of the
traveling public, the horizontal and vertical Jocation and/or apparent visual condition of underground utilities must
periodically be confirmed, These activities and their results age known as “positive location™, and are more commonly
referred to as “potholes”. Where referred to in (his agreement, such positive location operations include but are not
limited to: vacuum extraction excavation, ¢lectronjc detcction, probing, external and internal video inspection.

C. In general, utility owners have been responsible for performing such positive Jocation activities, with the cost of such
activities apportioned as provided by California law, Master Contracts or Department's policics.

D. Department's needs frequently require the positive location of underground utilities more expeditiously than Owner can
readily or economically provide. ’

E. Department is willing to assume control of the operation and cost of such positive location of underground utilities on a
test basis to facilitate Department’s needs from time to time as provided herein; and 1o determine if assuming the cost and -
opcration of this work creates sufficient benefit to the Department (o justify continuing the practice.

THEREFORE:

1. This agreement is made and executed by the partics hereto pursnant and subject o the provisions of Sections 680.5 and
707.5 of the Streets and Highways Code. It shall gavern exclusively the determination of (he obligations and costs to be
borne by each party hereto in regard to work described herein in lieu of determination under the provisions of Sections
673, 680 and 700 to 707, inclusive, of said Streets and Highways Codc, as now or hercafler existing, or under any other
laws applicable to said subject mauter. This agrcement shall apply throughout the State of California to all of the
Deparitment's projects and sclated activities. It is not intended to, and shall not, establish any precedent, principle, rule or
guide to interpretation, as between the parties hereto afier its termination or as between ej ther of the parties hereto and any
third party at any time, and may be terminated af any lime as provided herein,

2. The work to be performed under this agreement is limited 1o the work ncccssaiy 10 positively determine the horizontal
and vertical location and/or apparent visual condition of the Owner's utility facilitics with the degree of accuracy
necessary Lo meet the Department's requircments. All work under this agreement shall be preceded by the delivery of a

writlen notification to Owner by Department.
3. This agreement does not apply to the relocation, rearrangement, removal or protection of utility facilitics.

4. When the work described in (his agreement js performed by the Department, the cost of the work shall be borne by the
Depaitment. The Owner shall provide confirmation in the field of the idemtity and typical characteristics (including sizc,
material, contents, pressure or capacity) of Owner's cexposed utility facility and related activities, including but not limited
to, inspection services at no expense o the Department, in accordance with (he Department's time schedule.
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5. Itis anticipated that the work described in rhis agrecment will be performed by the Department through the services of
2 contraclor. In those instances when the Department chooses not to perform the work, the Department will issue a
“Notice To Owner" ordering the Owner to diligently perform the work in accordance with Department’s reasonable time
schedule included in the Notice To Owner, and the Departwnent will bear the cost of the work per scparate agreement if
the work is completed within the Department’s time schedule. The Owner shal) allocate sufficient staff and resources 10
wmeet all schedules cstablished for the Project design and construction work. Should the Owner not meet Department’s
schedule, Department shall have the right and option to perform such work 1o maintain Departiment’s schedule,

6. The Owner may choose to perform certain positive location wark ilself, pursuant 1o prompt notification to Department
of Owner’s intention. When the Owner so clects to perform such work the cost of the work shall be bome by the
Department in the same amount as the unit cost for such work by the Department’s contractor for the District area. If no
such contract exists at the time, cost shall be the most recent such contract cost for the District area, Dcpartment will
issue a Notice 1o Owner ordering the Owner (o diligently perform the work in accordance with Department's rcasonable
schedule included in the Notice to Owner. The Owner shall allocate sufficient staff and resources to meet all schedules
established for the project design and construction work. Should the Owner not meet Department’s schedule, Department
shall have the right and option to perform such work to maintain Department’s schedule.

7 It is intcnded that all work under this agrecment performed by the Department shall be performed using the vacuum
extraction method, hand excavation or comparable methods acceptable (o the Owner and the Department. Electronic
detection may also be used in conjunction with, and when confirmed by, vacuum cxiraction at the Department's option.
Other machine methods may only be used to regmove paving materials. Machine methods used by Department for any
other purpose will require the concarrence and on-site observation of Owner.

8. Owner grants to Department, immediatcly wpon reccipt of notification, in accordance with the Department's time
schedule, permission (o perform positive location of Owner's facilitics within Owner’s private rights of way, wherever
located. Owner retains the right to require reasonable controls and restrictions.  Such controls and restrictions shall be
promptly provided 1o the Department in writling.

9. Upon the completion of the work performed under this agrecment, Departinent shall restore the work site to as good a
condition as that found when the work commenced and shall repair any damage 10 Owner's facilities or property caused

by the work.

10. Department shall defend, indemmify and hold Owner harmless from any and all claims, demands, costs, liability,
expenses, (including but not limited 1o, attorey, cxpert witness and consultant fecs and costs of litigation or arbitration),
losses, causes of action, awards, suits or judgements for damages of any nature whatsocver, arising out of or in any way
connected with work perfonmed by the Departinent, its employces, agents and contractors pursuant to (his agreement,
except where caused by the active negligence, sole negligence or willful misconduct of the Owner. Owner shall defend,
indemnify and hold Deparment harmless from any and all claims, demands, costs, liability, expenses, (including but not
limited (o, attorney, expert witness and consnltant fees and costs of litigation or arbitrarion), losses, causes of action,
awards, suils or judgements for damages of any nature whatsoever, arising out of or in any way connecled with work
performed by the Owner, its employees, agents and contraclors pursuant (o this agreement, except where caused by the
active negligence, sole negligence or willful misconduct of the Department.  This paragraph shall survive termination of
this agrecment and shall remain in effect untl all obligations under it have been fulfilled.

11. This agreement eliminates and replaces any previous agreement between the parties, or portions thereof, regarding
positive location activities ( "potholing™),

12. This agrecment may be amended, changed or altered by mutal consent of the parlies hereto in writing.
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13. This agreement. may be terminated by either party upon ninety (90) days writien notice.

14. Time shall be of the essence of this agrecmient.
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Al Uludoon, ._9/14lo4
Lorrie Wilson, Chief Date
Utility Relocation Branch
Right of Way
Department of Transportation
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